No. 20,781 


IN THE 


United States Court of Appeals 
For the Ninth Circuit 


Watt CLERKS Union, Loca. No. 1179, 
RETAIL CLERKS INTERNATIONAL ASSO- 


aIATION, AFL-CIO, 
Petitioner, 


YS. 


‘TIONAL LABOR RELATIONS Boarp, 
Respondent. 


On Petition to Review, Modify and Set Aside an Order 
of the Nationa] Labor Relations Board 


REPLY BRIEF FOR PETITIONER 


EAND C. Davis, 

LIP Patt Bowe, 

RROLL, Davis, Burnick & McDonover, 
20 Balfour Building, 


California Street, F i i E 'D) 


san Francisco, California 94104, 


Attorneys for Petitioner. 


FEB 141967 


OCT 15 1966 


WM. B. LUCK, CLERK 


IAU-WALGH PRINTING CO. cin SAN FRANCISCO 


Table of Authorities Cited 


Cases Pages 

Associated Home Builders of the Greater East Bay v. NURB 
Meme rem G5), G02 F.2d 140.01. ccc ee cee cee cones 2 
Bernel Foam Produets Co., 146 NURB 161................ 12 


Frito Company v. NLRB (9th Cir., 1964), 3830 F. 24d 458.. 12 
International Woodworkers v. NLRB (C.A.D.C.), 263 F. 2d 


OS cen coaae dud Gs aden ee 5) 
Seeeetc. Co., Inc.,, 156 NLRB No. 62................-.5. 3 
Johnnie’s Poultry Co., 146 NLRB 98.................... 12 
Mae vy. Truitt Mig. Co,, 351 US. 149................8- 5 
Oil Chemieal & Atomic Workers v. NLRB, ....... 1 AG (ieee 

Sem eC) 1966), 62 DRRM 2238. .........00. cree cee es 6 
Snow & Sons v. NLRB, 184 NLRB 709, enf’d 308 F. 2d 687 

ME E62) eae ie sg ah ie ak hae ea dee wae nee 5 
Universal Camera Corporation v. NLRB, 340 U.S. 474, 71 

SHI, US Gy 1D rc IIS] Veee 5, 6 

Statutes 


Labor-Management Relations Act (29 U.S.C.) : 
Seu S32) (CA eee men a 12 


No. 20,781 


IN THE 


United States Court of Appeals 
For the Ninth Circuit 


RetTait Cierxs Union, Locau No. 1179, 
ReEtTsalL CLERKS INTERNATIONAL ASSO- 


cIATION, AFL-CIO, 
Petitioner, 


VS. 


NATIONAL LABoR RELATIONS Boarp, 
Respondent. 


On Petition to Review, Modify and Set Aside an Order 
of the National Labor Relations Board 


| 

| In view of certain statements made by Respondent 
in its counterstatement of the ease which result im 
‘distortion of the pertinent facts, Petitioner desires 
to emphasize and place in proper perspective certain 
facts which have a critical bearing upon the resolu- 


REPLY BRIEF FOR PETITIONER 


tion of the issue on appeal which is whether there is 
‘substantial evidence to support Respondent NLRB’s 
findine—contrary to the finding of the Trial Exam- 
\iner who heard the case—that the Employer in had 


| 


‘faith declined to recognize and bareain with the 
> és) 


Union. 
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Thus, although Respondent, in its brief, character- 
izes Mr. Peri, who owns fifty per cent of the shares 
of the employer corporation and who is the general 
manager thereof, as completely inexperienced in labor 
relations and, therefore, impliedly oblivious to the 
realities of the meeting at which Petitioner demanded 
recognition as the representative of the Employer’s 
sales personnel, the conclusion is inescapable that 
Peri was in fact well prepared for Petitioner’s visit. 


Peri knew that for ten days prior to the meeting 
of September 25, 1964, at which Petitioner’s repre- 
sentatives made their demand for recognition, Peti- 
tioner had been picketing the premises of the Employer 
(R. Vol. 1-B, p. 148). Subsequent to his knowl- 
edge of the picketing, and in direct consequence of 
it, Peri, who Respondent unplies had no idea what 
was going on when Petitioner presented him with its 
demand for recognition, in fact, had had meetings 
and conferences with representatives of the employer 
association which represented John P. Serpa, Inc. m 
labor relations with other unions (R. Vol. 1-A, p. 
10; R. Vol. 1-B, pp. 169, 170.) Grudging admissions 
by Peri on cross-examination reveal that these meet- 
ings concerned discussions at length about the Pett- 
tioner’s organizational activities and establish that 
Peri had knowledge, forewarning and ample prepa- 
ration as to Petitioner’s organizational purpose. Perl 
also adimits that between the time the picketing com- 
inenced and the time of the demand he discussed the 
picketing with Union agents Paddock and Atkinson 
(Re Volo 1- By pp. 263, 169). 


Thus, on September 25, 1964 the Petitioner’s of- 
ficials met with a well prepared Peri. The demand 
for recognition of the Petitioner as the collective bar- 
gaining representative of the sales employees was 
made, and the signed authorization cards of a ma- 
jority of these employees were given to Peri for his 
inspection. The record is clear that Peri carefully 
examined these cards (eontrary to Respondent’s as- 
sertion that Peri only ‘‘glanced briefly’’ at them— 
Respondent’s Brief, p. 3), and admitted that the cards 

| contained the signatures of all of his salesmen exeept 
mereitas and Davis (R. Vol. 1-A, p. 18; Vol. 1-B, p. 
158). He had the option of checking them against his 
payroll records (R. Vol. 1-A, pp. 83-84) or having a 
third party check them (R. Vol. 1-A, pp. 28-29), but 
jonly seven familar employees were involved. The 
eards were valid, and Peri knew that he had been 
presented with evidence which he had no reason to 
* and which established that five of his seven 
employees wanted the Union to represent them. In 
sum, Peri accepted the fact that he had been pre- 
sented with valid authorization cards signed by five 
lof his seven employees. In fact, Peri never, at any 
time—not even during the Hearing—attempted to 
deny the fact that he had no doubt on September 25, 
ws that the Petitioner did in fact represent a ma- 


jority of his sales employees. 

When Peri pleaded ignorance as to what Petitioner 
wanted by its demand for recognition, Roddick sug- 
gested that Peri then and there ¢all Peri’s lawyer. 
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Peri said that he could not reach his lawyer so late in 
the day (it was almost 6:00 P.M.), and told Roddick 
that he could ‘‘probably get him tomorrow’’ (R. Vol. 
1-A, p. 20). Roddick gave Peri his business card and 
wrote on it Roddick’s home phone number so that 
Peri could reach him over the weekend. In spite of 
this unequivocal continuing demand for recognition 
and the continuation of the picketing, Peri never 
again communicated with Roddick or any other of 
Petitioner’s officials, except that he told one of the 
Petitioner’s business agents some five days later that 
he would never sign a recognition agreement with 
Petitioner (R. Vol. 1-A, p. 74). 


The Trial Examiner, upon hearing all the evidence 
in proceedings before him, and personally observing 
the demeanor and other indications of credibility of 
the witnesses, concluded that the employer did not 
have a good faith doubt of the Petitioner’s majority 
status at the time of Petitioner’s demand for recog- 
nition on September 25, 1964, and apparently just 
“clung to the hope that the Union would just go 
away (RP Vol. 1, p. 16). 


In its brief the Respondent repeats the language 
of the Board’s decision to the effect that the Board 
adopted the ‘‘fact findings, credibility resolutions and 
conclusion of the Trial Examiner’’ (Respondent’s 
Brief, p. 6). It is respectfully submitted that if the 
fact findings and credibility resolutions of the Trial 
Exaniiner are adopted, the refusal to bargain charge 
must be upheld. 


This failure to tm fact give proper weight to the 
Trial Examiner’s findings of fact and credibility reso- 
lutions constitutes the defective foundation for Re- 
spondent’s entire argument. Respondent advances 
three contentions in its attempt to avoid the simple 
and direct fact that its Trial Examiner who observed 
the witnesses concluded that Peri did not have a good 
faith doubt as to the Union’s majority status. 


First, Respondent attempts to bury under mislead- 
ing citations the fact that this Court has properly and 
accurately stated its function upon review of Decisions 
and Orders of the National Labor Relations Board. 
Thus, in Snow & Sons v. NLRB, 134 NLRB 709, 
enf’d 308 F. 2d 687 (9th Cir., 1962), this Court clearly 
set forth the Supreme Court's Universal Camera eri- 
terion for review of an NURB decision in which the 
Board does not agree with its Trial Examiner on 
issues of fact, and credibility. (See Petitioner’s Open- 
ing Brief at pages 8 and 9.) 

Respondent cites several decisions purportedly con- 
trolling on the question of review of Respondent’s 
findings and conclusions on the issues of fact. Each 
case, however, has distinguishing features and none 
purport to change the landmark rule of Universal 
Camera. 


Thus, in International Woodworkers v. NERB 
(C.A.D.C.), 263 F. 2d 488, cited by Respondent at 
page seven of its brief, the court quotes the Supreme 
Court's decision in NURBew. Tratt MWfy.Co., 351 
U.S. 149, as follows: 
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Each case must turn upon its particular facts. 
The inquiry must always be whether or not under 
the circumstances of the particular case the stat- 
utory obligation to bargain in good faith has been 
met. (263 F. 2d 483, 485.) 


And, in Otl Chemical & Atomic Workers v. NLRB, 

eee F. 2d ...... (C.A.D.C., 1966), 62 LRRM 2238, cited 

by Respondent at page seven of its brief in support 

of its findings and decision herein, the court pointed 

out in terms pertinent to the instant case as follows: 
The Board cannot satisfy its statutory function 
merely by stating that it disagrees with a Trial 
Examiner. Jt must make clear the basis of tts 
disagreement. Its decision must be presented in 
such form as to enable this Court to pass intelli- 
gently on that decision, and to determine whether 
it ts rationally related to findings and supported 
by substantial evidence. Retal Store Employees 
Union v. NERB, US. App. D.C. ....... ; = EF. 2d 
bara nee , 09 LRRM 2763 (July 13, 1965). In our 
opinion the Board properly discharged this fune- 
tion. Its decision sets forth and makes clear that 
the Examiner’s decision was given attentive con- 
sideration.... It suffices that the Board ad- 
dressed itself to key items of evidence which 
were crucial in terms of the Company’s alleged 
status as employer, and fairly indicated the basis 
on which it was drawing inferences contrary to 
those of the Examiner. (62 LRRM 2238, 2240; 
emphasis added.) 


Under the Universal Camera rule and the above- 
quoted interpretations thereof, the Respondent’s de- 
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termination herein that the General Counsel did not 
mtroduce ‘‘any evidence’? whatever bearing on the 
lack of good faith of the Employer cannot be wpheld. 


Secondly, in its attempt to avoid coming to grips 
with the real issue as to the Tria] Examiner’s first- 
hand conclusion that Peri, in fact, had no good faith 
doubt, Respondent does this Court a disservice by 
interjecting an argument which ean only be charac- 
terized as a ‘“‘ved herring”’. 

Thus, Respondent, in its brief, by vepeated allu- 
sions to the Employer Association (Respondent’s 
Brief, pp. 2, 3, 5, and 11, and footnotes 2, 3, 4, 6 
and 17) attempts to retroactively create a defense 
for the Employer to the effect that the Employer 
properly refused to recognize and bargain with Peti- 
tioner because Petitioner’s demand was not for an 
appropriate unit. However, Peri did not raise the 
question of unit during the September 25, 1964 de- 
mand meeting. And the Employer itself later filed an 
RM petition with the NLRB, stating that a unit 
identical to the unit sought by Petitioner was the 
appropriate unit (R. Vol. 1-A, p. 8). Moreover, the 
fact that the unit sought by Petitioner is an appropri- 
ate unit was stipulated by the parties at the Hearing. 
Respondent’s General Counsel in his brief to the Trial 
Examiner stated as follows: 


Respondent stipulated that the unit set forth 
in Paragraph VI of the Complaint (G.C. Ex- 
hibit 1-¢) is an appropriate unit (Tr. 7-8) and 
that the said mnit, as of September 25, 1964, and 
at all times material to this case, consisted of 
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seven nonsupervisory employees, viz.: Hubert E. 
Lee; Joe T. Pace; Richard Stevens; W. H. 
‘“Wid’’ Hoskins, II; A. L. Bravo, Jr.; Joe Frei- 
tas; and John Davis (Tr. 11-12). There is no 
past history of bargaining for a unit of salesmen 
employed by the Respondent (Tr. 39, 49) or by 
any other member(s) of the Contra Costa Auto- 
motive Association. The Board has directly 
passed on this point, and has found the single- 
employer unit appropriate. See Lownsbury Chev- 
rolet Company, 101 NLRB 1752, almost identical 
to the instant case on the facts. See also Man- 
hasset Motors, Inc., 187 NLRB 443, 445; Weaver- 
Beatty Motor Co., 112 NLRB 60, 63. 


And the Trial Examiner and the Board held that 
the unit sought by Petitioner was an appropriate unit 
(R. Vol. 1, p. 15 and Re Vol. 1, poze 


Respondent’s third method of avoiding the signifi- 
cant fact as found by the Trnal Examiner that Peri 
actually had no good faith doubt of the Union’s ma- 
jority status on September 25, 1964 consists of an 
attempt to distinguish between a third party card 
check and a direct, personal examination of the cards 
by the Employer. 

Thus, Respondent, in its Brief, attempts to con- 
vince the Court that cards checked by a stranger 
against a payroll are somehow more ‘‘reliable’’ than 
cards examined by the boss himself. There is an ob- 
vious inconsistency when the Board which has repeat- 
edly recognized and sanctioned card checks now 
argues that an examination ‘‘cannot, alone, indicate 
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the circumstances under whieh the signatures were 
solicited or obtained, or resolve the question whether 
the cards reliably express the employees’ desire for 
representation.’’ (Respondent’s Brief, pp. 12-13.) 


Because this case involved a direct examination of 
the cards by the boss and not a third party cross 
check, Respondent in its brief at page 13 states: 
“There is no evidence in this case that the employer 
had independent, reliable knowledge that the Union 
represented a majority of his employees when he de- 
clined recognition.’’ (Respondent’s Brief, p. 13.) That 
the fallaciousness of this attempt to distinguish be- 
tween the reliability of a third party card check and 
a direct card check is known to Respondent itself is 
best exemplified by the Board’s own language in Jem 
Mfg. Co., Inc., 156 NLRB No. 62: 

Ordinarily, the General Counsel sustains this 
burden of proof by demonstrating that an em- 
ployer has engaged in other unfair labor prac- 
tices which are designed to dissipate a union’s 
majority status. However, an employer’s bad 
faith may also be demonstrated by a course of 
conduct which does not constitute an independent 
unfair labor practice. Thus, in Snow d: Sons the 
employer’s objective of seeking delay and its re- 
jection of the collective-bargaining concept was 
manifested when it repudiated a previously 
agreed upon card check indicating the union’s 
majority status by continuing to imsist on an 
election. Similarly, in Aellogy Mills, the Board 
found that the employer had manifested bad faith 
when, after a card check by a third party which 
established the union’s majority and the actual 
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commencement of bargaining’ negotiations, the 
employer withdrew from negotiations and de- 
manded an election upon the advice of newly 
hired counsel. The only relevant difference be- 
tween Kellogg Mills and this case is that in the 
former a third person made the card check which 
satisfied the employer that the union represented 
a majority, whereas in this case the Employer 
himself examined the cards to determine the 
Union’s majority. This difference in the means 
of checking a union’s majority 1s of no signifi- 
cance: an employer’s chech certainly ts as reliable 
as that by a third party. (Footnotes deleted; em- 
phasis supphied.) 


As its final position, Respondent argues that its 
General Counsel did not offer any evidence to dem- 
onstrate that the Employer’s refusal to recognize the 
Union was based on bad faith. It is respectfully sub- 
mitted that the Board is failing to give due weight 
to the Trial Examiner’s conclusion, based on _ his 
first-hand appraisal of Peri, that Peri was not acting 
in good faith when he refused to extend recognition 
to the Union since he had no doubt as to the Union’s 
majority status in an appropriate unit. 

At the Hearing, Peri advanced various spurious 
reasons for his refusal to grant recognition. He de- 
liberately feigned ignorance of what the demand meet- 
ing was all about and attempted to mislead as to his 
conversations with and attempts to contact his own 
attorneys. Only by a first-hand appraisal of Peri’s 
direct testimony as compared to his vacillating and 
evasive replies to cross-examination, can a valid judg- 
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ment be made as to Pen’s true reason for refusing 
to extend recognition. 


The courts have repeatedly had occasion to remind 
the Board that there is no per se refusal to bargain, 
but that in each case the party’s state of mind must 
be examined to see if he truly had a good faith doubt. 
The Trial Examiner, on the evidence before him, in- 
eluding the credibility determination as to Peri, was 
significantly informed to make a determination as to 
whether or not Pen, in fact, had a good faith doubt. 
The Trial Examiner concluded that Peri did not have 
a good faith donbt. The Board has not fairly indi- 
cated a basis to support the drawing of the contrary 
inference, nor has it given ‘‘attentive consideration’’ 
to the evidence supporting the Trial Examiner’s find- 
ing. 

Thus, this Employer was well prepared for the 
Union’s demand for recognition. He carefully seru- 
timized the authorization cards and accepted their 
validity. He raised no question as to any doubt what- 
soever of the Union’s majority status in the appro- 
priate unit. He declined to recognize the Union. He 
wanted time to consult his attorney. After consulting 
his attorney he still failed to extend recognition to 
the Union whose officials were awaiting his telephone 
call. At the NLRB hearing he suggested false and 
misleading reasons to disguise the plain fact that al- 
though he had no good faith doubt as to the Union’s 
majority status in the appropriate uit, he contimued 
to refuse to extend recognition to the Union. 
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In addition to the evidence discussed hereinabove, | 
which is itself sufficient to require a reversal of the 
Respondent’s decision and order, evidence was ad- 
duced at the Hearing with respect to incidents of 
Employer violence and threatened violence against. 
Petitioner’s pickets. Contrary to the assertion of Re- 
spondent (Respondent’s Brief, pp. 20-24), these mat- 
ters were fully litigated and do offer admissible, 
reinforcing evidence of the Employer’s motivation, 
state of mind, and absence of good faith. Bernel Foam 
Products Co., 146 NLRB 161; Johnnie’s Poultry Co., 
146 NLRB 98. The fact that these incidents were not 
specifically alleged in the Complaint does not preclude 
a finding as to commission of these independent un- 
fair labor practices within the meaning of Section 
8(a)(1) of the Act. See Frito Company v. NLRB 
(9th Civ, 1964), 330 F. 2d 458; Associated Home 
Builders of the Greater Hast Bay v. NURB (9th 
Cir., 1965), 352 F. 2d 745. 

Thus, the totahty of the evidence in this Record 
overwhelmingly supports the finding of the Trial Ex- 
aminer that the Employer had no good faith doubt 
as to the Union’s majority status when recognition 
was refused. Therefore, it is respectfully submitted 
that the Board erroneously dismissed the Complaint 
when it expressly determined that there was no evi- 
dence to support a finding of lack of good faith doubt 
on the part of the Employer. 


The order of the Respondent should be set aside 
and the Respondent should be ordered by the Court to 
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find that the Employer violated Section 8(a)(5) of 
the Act when it refused to bargain with Petitioner 
upon request and to thereupon issue an order requir- 
ing the Employer to recognize and bargain with Peti- 
tioner. 
Dated, San Francisco, California, 
October 17, 1966. 
Respectfully submitted, 

Roxtanp ©. Davis, 

PuHintie PavLt Bowe, 

CaRROLL, Davis, Burpick & McDonoucH, 

Attorneys for Petitioner. 


